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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re )

)
ARDENT, INC., et al., ) Case No. 01-2086

) (Chapter 11)

) Jointly Adm ni stered Cases
Debt or s.

DECI SI ON REGARDI NG OBJECTI ON TO CLAI M OF CENDANT CORP.

Thi s order addresses the objection of Ardent Liquidating
LLC (“Ardent”) to the claimof Cendant Corporation
(“Cendant”). The objection will be overrul ed.

I

Cendant is the parent of conpanies that, as franchisors,
operate real estate brokerage franchi se systens under the
nanmes of Century 21, ERA, and Col dwel| Banker. Cais, Inc.
(“Cais”) was the predecessor-in-interest of one of the debtors
in this case, and Cendant’s claimarises froma contract with
Cai s.

I n August 2000, Cais and Cendant entered into a contract
(the “Agreenent”). Cendant agreed that it would exclusively
recommend Cais to the franchi sees of Cendant’s franchisors and
the sal es associates of the franchisees (“the Custonmers”), as
a vendor of high-speed internet connection services. Although
Cendant agreed to actively pronote Cais as a vendor of such
services, Cais itself was responsible for devel oping,

produci ng, and di ssem nating marketing nmaterials to pronote



its services.



Cai s, as “Vendor,” agreed that:

Access Fee. Vendor shall pay to Cendant, in
i mmedi ately avail able funds, the sum of Seven MIIlion
Dol I ars ($7,000,000) (the “Access Fee”) as conpensation
to Cendant for its selection of Vendor as a preferred
vendor of the Services and for providing access to the
Custonmers. The Access Fee shall be paid in fourteen (14)
equal quarterly installments of Five Hundred Thousand
Dol | ars ($500, 000) each. The first paynent shall be due
at the time this Agreenment is executed by the parties and
each successive paynent shall be due not |ater than the
first day of the every third nmonth thereafter during the
Term (each Novenber 2, February 2, May 2 and August 2).
Said fee is fully earned upon paynent and shall not be
subject to refund or reduction regardl ess of the
term nation of this Agreenent for any reason. |In the
event of a termnation of this Agreenent, other than for
Vendor’ s breach, Vendor’s obligation to pay the Access
Fee shall cease. Termi nation of this Agreenent shall not
affect the rights and obligations of Vendor or any
Cust onmer under any then-existing service agreenent
bet ween Vendor and such Custoner.

Agreenent 8 3 (enphasis added).! After paying an initial
instal |l ment of $500,000 on the Access Fee, Cais failed to
conply with its obligation to nake $500, 000 quarterly
instal l ment paynents on the Access Fee. Cendant term nated

t he Agreenent based on these defaults. The quarterly

install ments that had cone due as of the date of term nation
stood at $1, 500,000, and Ardent does not contest its liability

for that $1,500,000. However, Cendant clains that it is owed

! In addition, the Agreenent provided that Cais woul d pay
Cendant certain “recurring conm ssions” based on each custoner
hooked up to one of the internet services being sold by Cais.
See Agreenment 8 4. Those recurring conm ssions included in
Cendant’s proof of claimare not in dispute.
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an additional $5, 000,000 on the Access Fee (that is, the full
amount of the $7,000,000 Access Fee | ess $500, 000 al ready paid
and | ess $1, 500,000 not disputed as bei ng owed).
I

Ardent objects that this $5,000,000 is not owed based on
five argunents. Applying the |law of New Jersey, which governs
t he enforcement of the Agreenment, the court will reject all of
Ardent’ s argunents.

A.

Ardent argues, first, that:

There is nothing in the Agreenment that entitles Cendant

to seek payment of an additional $5 mllion that was not

earned prior to Cendant’s term nation of the Agreenent.

| ndeed, the Agreenent states that each portion of the fee

“is fully earned upon paynent.”
Ardent’s Reply at 1. Section 3 of the Agreenent called for
the quarterly install ment paynments of the Access Fee to be
paid at the start of each quarter. Accordingly, if the
Agreenment were term nated by Cais in the mdst of a quarter
(pursuant to certain conditions permtting it to termnate the
Agreenent), “[s]aid fee is fully earned upon paynent and shal
not be subject to refund or reduction regardl ess of the
termnation of this Agreenent for any reason.” This quoted

| anguage woul d permt Cendant to retain the paynment even

t hough the Agreenment was termnated in the m dst of the



quarter. Accordingly, this quoted | anguage does not bear the
interpretation that Ardent places upon it of denonstrating

t hat upon term nation of the Agreenment by Cendant, no further
quarterly fees would come due. |Indeed, the foll owi ng sentence
evi dences that only upon a term nation other than for breach
by Cais would the obligation to pay the Access Fee cease:

In the event of a term nation of this Agreenent, other

than for Vendor’s breach, Vendor’s obligation to pay the

Access Fee shall cease.

Agreenment 8 3 (enphasis added). Cendant term nated the
Agreenent for Cais’s breach, and, accordingly, under this
sentence, Cais’s obligation to pay the Access Fee did not
cease. Even without that sentence, Cais’s obligation remained
an obligation that it would have had to perform had the
contract not been term nated based on its default, and hence
woul d be a neasure of the general danmages suffered by Cendant,
as discussed with respect to other argunents.

The Agreenent el sewhere expressly states that certain
obligations are to survive the term nation of the Agreenent.
See Agreenent 8§ 13(d) regarding confidentiality and non-

di scl osure obligations. However, this sinply nakes cl ear that
the parties remain subject to such obligations and required to
performthem (including the party not in default who generally

is excused from future performance, but not as to prom ses of



confidentiality which inplicitly survive termnation); it
relates, in other words, to a matter (confidentiality) whose
survival the parties mght want to nake explicit instead of
inplicit. It does not purport to address an issue of danages
upon termnation, the wholly different issue that Cendant’s
claimpresents, as to which there would be no doubt that
damage cl ainms survive, including the claimfor the unperfornmed
prom se of paying the Access Fee.

Mor eover, the Agreement expressly provides for waiver of
certain claims.? So it could just as illogically be argued

t hat the absence of an express wai ver denpnstrates that the

damage remedy survived. In other words, the absence of an
express wai ver of the Access Fee creates an ill ogical
i nference of non-waiver that would cancel out any ill ogical

i nference of non-survival drawn fromthe absence of an express
provi sion for the survival of the Access Fee (as an obligation
or as an el enment of damages).

I n any event, the express provision for survival of
certain obligations fails to negative the clear intent

expressed in Agreenent 8 3 that only a term nati on other than

2 See Agreenent 8§ 5(d)(i) regarding clains against
Cendant for | osses arising out of any occurrence relating to
the services Cais was to provide to Custoners) and Agreenment 8§
5(e) (waiving clainms for indirect, special or consequenti al
damages) .



one based on a breach by Cais would relieve Cais of the
obligation to pay the full Access Fee, an intent that can only
mean that Cais’s obligation was to survive, not that it was to
cease. It was unnecessary expressly to state that which was
clearly intended and expressed in the linmtation of when
Access Fee obligations would cease.
B

Ardent argues, second, that the $5,000,000 claimis a
formof lost profits that was waived by the express waiver in
8 5(e) of the Agreenment of “indirect, special, or
consequential damages,” including |ost profits.® However,
Cendant’s cl ai m based on the Access Fee is for “direct or

general damages,” as that termis used in New Jersey law, % in

3 Section 5(e) of the Agreenment provided:

Nei ther party shall be responsible to the other
party for indirect, special or consequential damages
under any tort (including negligence), contract, strict
liability or other legal or equitable theory in
connection with each party’ s performance of its
obl i gati ons under this Agreenment including |lost profits
or interruption of business (regardl ess of whether a
party has been advised of the possibility of or could
have foreseen such damages). The limtation of liability
provi ded under this subsection (e) shall not apply with
respect to (i) third party clainms and/or (ii) the willful
m sconduct or gross negligence of a party.

4 The distinction between “general or direct” damages and
consequential (or special or indirect damages) was expl ai ned
by the Suprene Court of New Jersey in a case involving a
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contrast to “indirect, special or consequential damages”
(ternms that all mean the same thing: the opposite of general
or direct damamges).® The distinction between general damages
and speci al damages was recogni zed by the observation in

Marcus & Co.., Inc. v. K.L.G Baking Co.. Inc., 3 A .2d 627, 631

(N.J. 1939), that a party to a contract:

is under a duty to respond in damages for such | osses as

cl ause excludi ng consequenti al damages in a contract for the
sal e of goods:

Potential liability for consequential damages in
commercial contexts, usually in the formof the buyer's

| ost profits fromthe use or resale of the goods in its
busi ness, is enornous in conparison to the contract price
of the goods. On the other hand, the general or direct
danmages that a buyer may suffer upon a seller's breach
are finite and can be gauged at a maxi num anount either
in ternms of the contract price or market price of the
goods to be sold. Potential consequential |osses are a
much different proposition. They can exceed, and npst
likely will exceed, the value of the goods by an unknown
guantum dependi ng not so much on the actions and

machi nations of the seller as on the individual operating
structure of the buyer and on the buyer's contracts and
relationships with third parties.

Kearney & Trecker Corp. v. Master Engraving Co., 527 A 2d 429,
433 (N. J. 1987) (quoting Anderson, "Failure of Essential

Pur pose and Essential Failure on Purpose: A Look at Section
2-719 of the Uniform Commercial Code,"” 32 Sw. L.J. 759, 774
(1977)) (enphasi s added).

5> See Perth Amboy Ilron Works, Inc. v. Am Hone Assur.
Co., 543 A 2d 1020, 1032-33 (N.J. Super. Ct. App. Div. 1988)
(drawi ng distinction between direct damages and consequenti al
damages) _Seaman v. U.S. Steel Corp., 400 A 2d 90, 92 (N.J.
Super. Ct. App. Div. 1979), certif. denied, 405 A 2d 826 (N.J.
1979) (consequential and special damges are sane).
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woul d probably result in the ordinary course of things
froma breach of the contract under the speci al
circunstances known to the parties at the tine it was
made. Such are ordinarily considered by the |aw as
reasonably within the contenpl ation of both parties to
the contract. \Where the special circunstances are not
known to the party chargeable with the breach, the | aw
deens . . . that he “had in his contenplation the anmpunt
of injury which would arise generally, and in the great
nmul ti tude of cases not affected by any speci al

ci rcunmst ances, from such a breach of contract,” [quoting
Hadl ey v. Baxendale, 9 Ex. 341, 156 Eng. Rep. 145, 151
(1854)] and his liability is neasured accordingly.

[Citations omtted; enphasis added.]®
Consequenti al damages include such damages as | ost
profits that the non-defaulting party woul d have earned after

performance had the defaulting party performed. See George H.

Swatek, Inc. v. N. Star Graphics, Inc., 587 A 2d 629, 631

(N.J. Super. App. Div. 1991). The loss arising from<QCais’s

6 In Marcus & Co., the breach was of a sale of goods, but
the rule applies to other contracts as well. See e.qg., Weiss
V. Revenue Bldg. & Loan Ass’'n, 182 A. 891, 892-93 (N.J. 1936)
(applying sane rule to a breach of a contract for | ease of
real property). As explained in Ebasco Services, Inc. v. Pa.
Power & Light Co., 460 F. Supp. 163, 213 n.62 (E. D. Pa.

1978) :

Al t hough the primary issue in Hadley was recoverability,
the case al so offered guidance on categorization. That
is, Hadley focused on the foreseeability necessary in
order to recover consequential damages, but in doing so
it characterized general and consequenti al damage. Under
Hadl ey and the contract case |law that has followed it,
ordi nariness or directness in the usual case is the
hal | mark of a general or direct danage; presence of
pecul i ar circunstances signals special or consequenti al
damages.



nonper f ormance of the obligation to pay the Access Fee is a
general or direct damage, the performance called for by the
contract,’” not a loss of profits that Cendant m ght have

realized after the fact had Cais performed that obligation.

” As such, the damages, of course, readily satisfy the
requi renents of foreseeability, the second prong of Hadl ey
(see n.7, supra). That Cais may not have expected to default
does not negate the foreseeability of the direct danmage to
Cendant arising from Cais’s non-performance of its obligation
to pay Cendant the Access Fee.

10



C.

Ardent argues, third, that Cendant suffered no actual
damages justifying recovery of the $5, 000,000 that cane due
only after the date of term nation of the Agreenent because
Cendant was not required to performin the post-term nation
period. Although Cendant’s performance under the contract
fromwhich it was excused by reason of term nation is rel evant
to the issue of nmeasuring damages, it does not alter the
out cone.

1.

Essentially, Ardent’s argunent is that it is unreasonable
to hold Cais to the obligation to pay the Access Fee when
Cendant was not required to performits end of the bargain
after termnation of the Agreenent. The court has no power to
produce a fairer or nore reasonable result when the contract’s
terms are clear and unanbi guous. See 11 Richard A. Lord,

WIlliston on Contracts 8 32:11 at nn. 92 and 93 (4th ed. as

updated July 2003) (“the courts will not indulge in artificial
interpretations or abnormal inplications in order to save a
party froma bad bargain. The court may not, under the guise
of interpretation, nake a new contract for the parties.”)
(footnotes omtted).

Al though in interpreting contracts, “the nost fair and
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reasonabl e construction, inmputing the | east hardship on either
of the contracting parties, should be adopted [citation
omtted], so that neither will have an unfair or unreasonabl e

advant age over the other,” Tessmar v. G osner, 128 A. 2d 467

471 (N.J. 1957), that quoted rule only applies when the
contract is susceptible of differing interpretations:

where the ternms of a contract are clear and unanbi guous
there is no roomfor interpretation or construction and
the courts nust enforce those terns as witten. Kanpf v.
Franklin Life Ins. Co., 33 N.J. 36, 43, 161 A 2d 717
(1960); Levison v. Weintraub, 215 N.J. Super. 273, 276,
521 A . 2d 909 (App. Div.), certif. denied, 107 N.J. 650,
527 A.2d 470 (1987). The court has no right "to rewite
the contract nmerely because one m ght conclude that it

m ght well have been functionally desirable to draft it
differently." 1d.; Brick Tp. Mun. Util. Auth. v.
Diversified RB. & T., 171 N. J. Super. 397, 402, 409 A 2d
806 (App. Div. 1979). Nor may the courts remake a better
contract for the parties than they thensel ves have seen
fit to enter into, or to alter it for the benefit of one
party and to the detrinment of the other. Janes v.

Federal Ins. Co., 5 N J. 21, 24, 73 A . 2d 720 (1950).

J.L. Davis & Assocs. v. Heidler, 622 A 2d 923 (N.J. Super. Ct.
App. Div. 1993). Here the contract is insusceptible of any
interpretation other than that even if Cendant term nated the
Agreenent based on Cais’s default, Cais’s required performance
i ncluded paynent of the Access Fee. Whether that required
performance gives Cendant the right to recover the Access Fee
as damages i s, however, a different issue, as discussed bel ow
2.
New Jersey contract | aw recogni zes that contract danmages

12



pl ace an injured party in the same position that the party
woul d have occupi ed had the other party performed as prom sed.

See In re Liquidation of Integrity Ins. Co., 685 A 2d 1286,

1290 (N.J. 1996); 525 Main St. Corp. v. Eagle Roofing Co., 168

A.2d 33 (N.J. 1961). Here, that neans that an el enent of
Cendant’ s damages is the ambunt of the Access Fee that Cais
failed to pay, however bad, in hindsight, that nakes the deal
t hat Cais struck.
3.

Thi s does not nean that the performance of which Cendant
was excused (upon term nating the Agreenent) is irrel evant.
Al t hough Cendant is entitled to the value of performance, that
value is neasured by “the performance of both parties and not
the valuee of the defendant’s performance alone.” 24 Richard

A. Lord, WIlliston on Contracts 8 64.3 (4th ed. as updated My

2003). That is to say, in awarding contract damages, the
injured party’s recovery should be reduced by expenses of
performance of which it was excused by reason of the

term nation of the contract. See Magnet Resources, I nc. V.

Summt MRI, Inc., 723 A . 2d 976, 985 (N.J. Super. App. Div.

1998) .
However, Ardent has not shown that Cendant’s active

pronmotion of Cais’s services would have cost Cendant

13



anyt hi ng. 8 Under F. R Bankr. P. 3001(f), Cendant’s claimis
prima facie valid, and in the absence of evidence that Cendant
avoi ded any expense, the claimremains valid in the full

anount .

8 For exanple, Cendant may al ready have been sending a
newsl etter periodically to its franchisors’ franchi sees which
woul d have been the vehicle for nmaking such pronotions. Cais
itself was responsible for preparing and di ssem nati ng
mar keti ng materi al s.
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D
Ardent argues, fourth, that the $5, 000,000 sought by
Cendant for the post-termnation period is in the nature of
| i qui dat ed damages, and is unal |l owabl e by reason of its penal
character. Liquidated danmage provisions are stricken as penal
if they are not a reasonable forecast of just conmpensation for

the actual injury resulting fromthe breach. Wisserman's Inc.

v. Township of M ddl etown, 645 A 2d 100, 105, 108-109 (N.J.

1994) .

However, |iquidated danages are by definition a
substitute for actual danmages. Here, Cendant seeks only its
actual damages (its evidence being the I oss of the Access Fee
Cais promsed it would pay, with no countervailing evidence
i ntroduced by Ardent that Cendant mtigated its danmages) not
sone |iquidated ampunt agreed to by the parties in |lieu of

conputing the actual damages. Citing Met Life Capti al

Fincl. Corp. v. Washington Ave. Assocs., 732 A . 2d 493 (N.J.

1999), and Westnmount Country Cub v. Kaneny, 197 A.2d 379

(N.J. Super. App. Div. 1964), Ardent states that under New
Jersey | aw

Damages for breach by either party may be liquidated in

t he agreenent but only at an ampbunt which is reasonable

in light of the anticipated or actual harm caused by the
breach, the difficulties of proof of |oss, and the

i nconveni ence or non-feasibility of otherw se obtaining

an adequate renedy. A termfixing unreasonably | arge
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| i qui dat ed damages is void as a penalty.

See Met Life, 732 A .2d at 499 (enphasis added) (quoting the

Uni f orm Commer ci al Code (“UCC’) provision on |liquidated
danages, adopted in New Jersey as N.J. A A 12A:2-718, and
enbracing a simlarly worded test from Restatenent (Second) of
Contracts 8 356 (1981) that was adopted to harnonize the
Restatenment with the UCC provision). Again, the damages t hat
Cendant seeks to recover are not stipul ated damages in |ieu of
proof of actual damages, but its actual damages, and hence the
test adopted in Met Life does not cone into play.

West nount provides a useful illustration of this
principle, and a useful contrast to this case. |In Westnount,
a contract clause required Kaneny to pay his fees for a one-
year club nenmbership, even though the nenbership was cancel ed
m d-year. Westnount, 197 A 2d at 380-81. Westnount did not
hold that a fixed periodic fee is an inperm ssible element in
fixing actual damages, but only that the stipul ated damge
cl ause was unreasonabl e and hence a penalty, instead of
perm ssi ble |iquidated danmages: M. Kaneny ought to have been
all owed to introduce evidence of mtigation of danmages in
fixing the actual damages. Wéstnount, 197 A 2d at 383-84.
Unlike the club in Westnount, Cendant never contended that the

periodic fee provision at issue is a stipul ated damages cl ause
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precl udi ng Ardent from presenting mtigation evidence. Ardent
has sinply failed to put on any evidence regarding mtigation
of damages, and in default thereof the Access Fee is the
appropriate anount of actual damages.
E

Ardent argues, fifth, that Cendant has failed to show
that it did not mtigate its damages (or that it took any
steps to attenpt to mtigate its damages). However, under New
Jersey |law, Ardent bears the burden of show ng that Cendant
mtigated its damages (or, if Cendant was required to attenpt
to mtigate its damages, that it failed to nake such

attenpts). See Magnet Resources, Inc., 723 A 2d at 987

(applying the general rule set forth in dictumin Somrer v.
Kridel, 378 A.2d 767 (N.J. 1977)). The intervention of

bankruptcy does not alter that burden of proof. Raleigh v.

[l1linois Dept. of Revenue, 530 U.S. 15, 21 (2000) ("one who

asserts a claimis entitled to the burden of proof that
normally comes with it”).

In any event, even if it is assuned instead that New
Jersey |l aw places on the non-breaching party the burden of
proof on the issue of nmitigation of damages, Cendant’s cl aim
is prima facie valid under F.R Bankr. P. 3001(f). Ardent

of fered no evidence regarding mtigation of danages. Only had

17



Ardent introduced such evi dence woul d Cendant have been
required (if New Jersey |aw i ndeed puts the burden of proof on

t he non-breaching party) to

18



present evidence to negate Ardent’s evidence.?
11
I n accordance with the foregoing, Cendant’s claimw || be
allowed in full.

Dat ed: Oct ober 6, 2003.

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

® See Lundell v. Anchor Construction Specialists, Inc.,
223 F. 3d 1035, 1039 (9th Cir. 2000); MGee v. O Connor (In re
O Connor), 153 F.3d 258, 260 (5th Cir. 1998); Carlson v.
United States (In re Carlson), 126 F.3d 915, 921-22 (7th Cir.
1997), cert. denied, 523 U S. 1060 (1998); Franchise Tax Board
of Calif. v. MacFarlane (In re MacFarlane), 83 F.3d 1041 (9th
Cir. 1996), cert. denied, 520 U S. 1115 (1997); Brown v. IRS
(In re Brown), 82 F.3d 801, 805 (8th Cir. 1996); Juniper Dev.

Goup v. Kahn (In re Hem ngway Transp.., Inc.), 993 F. 2d 915,
925 (1st Cir. 1993); Placid Gl Co. v. IRS (Inre Placid G|
Co.), 988 F.2d 554, 557 (5th Cir. 1993); 1In re Fullner, 962

F.2d 1463, 1466 (10th Cir. 1992); In re Allegheny
International, Inc., 954 F.2d 167, 173 (3rd Cir. 1992); W.i ght
V. Holm (In re Holm), 931 F.2d 620, 623 (9th Cir. 1991).
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